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Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of india :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 -under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occLr in transit from a factory to a warehouse or to
another factory or from one warghouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory orin a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country

or territory outside India.
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(d)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported

to any country or territory outside India.
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In case of goods exported outside India export 0 Nepal or Bhutan, without payment of
duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2C01 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of orescribed fee as prescribed under Section

35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals cther than as mentioned in para-2(i) (a) above.
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The appeal to the Appeliate Tribunal shall oe filed in guadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have tc be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Secton 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

penalty alone is in dispute.”
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ORDER IN APPEAL

Reven'ue Department (hereinafter referred to as ‘appellants’) vide
review order No. 48/2016-17 dated 28.02.2017, haé filed this present
appeal against the Order-in-Original number STC/Ref/20 /DK
Jangid/DC/Div-V/16-17 dated 20.10.2016 (hereinafter referred to as
‘impugned orders’) passed by the Asst. Comnﬁissioner, Service Tax,
Div-V, Ahmedabad (hereinafter referred to as ‘adjudicating authority’)
in respect of M/s Sujako Interiors Pvt. Ltd., L/534, GIDC Estate, Opp.
Adinath Nagar, Odhav, Ahmedabad- 382 415 (hereinafter referred to

as ‘respondent’).

2. The facts of the case, in brief are that respondeht assessee [
STR AACC S6430M ST001], had filed refund claim on 02.09.2016 for
Rs. 2,21,897/- on ground that service provided vide i'nvoice dated
01.11.2015, to Executive Engineer, IIT Gandhinagar, being
Government authority, was not required to pay service tax as Sr.
No.12 of Mega exemption notification No. 25/2012'—5T dated
20.06.2012 was omitted by Notification No. 06/2015-ST dated
01.03.2015. Again said Notification No. 25/2012-ST has been restored
vide Notification No. 09/2016-ST dated 01.03.2016. Adjudicating
authority sanctioned the refund of Rs. 2,21,897/- vide impugned OIO.

3. Being aggrieved with the impugned order, the Appellant revenue
had preferred an appeal on 01.03.2017 before the Commissioner
(Appeals-1I), Ahmadabad wherein it is contended that-

a. said service provided by respondent does not fall under class of
services mentioned under Notification No. 25/2012-ST,

b. it is nothing forthcoming from OIO whether IITGN, Gandhinagar
is duly covered under category of service recipient mentioned
under Notification No. 25/2012-ST,

c. it is evident from invoice Labour/06/15-16 dated 01.11.2015
issued by respondent assessee to Executive Engineer, IIT ,
Gandhinaga that respondent has provided “Business Auxiliary
Service” , which is not specified service mentioned under
Notification No. 25/2012-ST,

d. Confirmation from IIT, Gandhinagar that service tax charged in

invoice has not been recovered from them is not produced.
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4, Personal hearing in the case was granted on 23.01.2018. Shree
Janak Tanna, CA, on be half of respondent assessee, appeared before
me and submitted following documents-
a. copy of refund application,
b. copy of letter F. No. 54(26)/ PM/IITGNPD-I/ 2015/20 dated
29.01.2015, |
c. Invoice No. Labour/06/15-16 dated 01.11.2015 issued by
respondent assessee to Executive Engineer, IIT , Gandhinaga,
d. Service Tax payment challan,
e. ledger of A/c being maintained for IIT Gandhinagar,
f. ledger of A/c being maintained for service tax payment ledger '

DISUSSION AND FINDINGS

5. I have carefully gone through the facts of the case on records,
grounds of appeal in the Appeal Memorandum and oral/written
submissions made by the appellant revenue and respondent assessee,
evidences produced at the time of personal hearing. |

6. Notification No. 06/2015-ST dated 01.03.2015 omitted Sr. 12 (a)
of Notification No. 25/2012-ST dated 20.06.2012. The said provisions
of Sr. No. 12(a) as existed prior to 01.03.2015 are reproduced as

below-

"12. Services provided to the Government, a local
authority or a governmental authority by way of
construction, erection, commissioning,  installation,
completion, fitting out, repair, maintenance, renovation, or

alteration of -

(a) a civil structure or any other original works
meant predominantly for use other than for
commerce, industry, or any other business or

profession;”

7. Notification No. 25/2012-ST dated 20.06.2012 has been re-stored
vide notification No. 09/2016-ST dated 01.03.2016. The said
earsrwhile provisions of Sr. No. 12 are inserted after entry 12 with ne

entry No. 12A, with effect from the 1st March, 2016, as below- C&
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“12A. Services provided to the Government, a local
authority or a governmental authority by way of
construction,  erection,  commissioning, installation,
completion, fitting out, repair, maintenance, renovation, or

alteration of -

(a) a civil structure or any other original works
meant predominantly for use other than for
commerce, industry, or any other business or

profession;

(b) a structure meant predominantly for use as (i) an
educational, (ii) a c/inical, or (iii) an art or cultural

establishment; or -

(c) a residential complex predominantly meant for self-
use or the use of their employees or other persons
specified in the Explanation 1 to clause (44) of section 65
B of the said Act;

under a contract which had been entered into prior
to the 1st March, 2015 and on which appropriate
stamp duty, where applicable, had been paid prior to
such date :

Provided that nothing contained in this entry shall apply on
or after the 1st April, 2020;7;

L Merpondent

~—8. AppeHant has not produced any evidence to establish that how
erstwhile Sr. 12(a) as existed prior to 01.03.2015 or newly inserted
Sr. 12A vide Notification No. 09/2016-ST dated 01.03.2016, for
contract entered prior to 01.03.2015, is applicable to them for availing
exemption but they have simply submitted above stated documents
which are not sufficient to substantiate that exemption is applicable to
them.

9. 1 find execution of work at IIT, Gandhinagar has been done by
CPWD by way of inviting tender. Respondent assessee has not
produced any evidence that IIT, Gandhinagar is specified service
receiver mentioned in exemption Notification No. 25/2012-ST. Further

from invoice I find that respondent has provided “Business Auxilia7 .
Service”, which is not specified service mantioned under Notificatio
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No. 25/2012-ST. Service tax has been charged in invoice. Respondent
has not proved that service tax has not been collected or returned if
already collected, from the service receiver. More so no any
confirmation from service receiver, to effect that CENVAT has not been
taken in respect of above invoice. In absence of such pro-active
disclosure with supporting document that there is no un-just
enrichment, and in absence of proof that service recipient and service
rendered is of specified category mentioned in said notification, I find
that refund can not be granted.

10. In view of above, appeal filed by the appellant revenue is

allowed and impugned QIO is set aside.
11, 3rdierhal SaRT &of &I 3% 3rdiel T fAverT 3Wied alh & R sirar
gl

11. The appeals filed by the appellant stand disposed off in above

terms.
v
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(R.R. PATEL)

SUPERINTENDENT (APPEAL),
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CENTRAL TAX, AHMEDABAD

To,

M/s Sujako Interiors Pvt. Ltd.,
L/534, GIDC Estate,

Opp. Adinath Nagar, Odhav,
Ahmedabad- 382 415
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Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad South .

2) The Commissioner Central Tax, CGST,Ahmedabad South.

3) The Asst. Commissioner, Central Tax, Div-V, Ahmedabad South

4) The Asst. Commissioner(System), Hq, Ahmedabad South.
/Guard File.

8) P.A. File.
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